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STATEMENT OF THE CASE

Nature of the Case
Jamie Neider appeals from district court's order denying his Illegal Sentence
Motion. Mr. Neider argues that his sentence is illegal because he did not receive credit
for discretionary time that he spent in jail while on probation.

Statement of the Facts and Course of Proceedings
In 2008, Mr. Neider pleaded guilty to burglary and misdemeanor possession of a
controlled substance. (R., p.29.) The district court imposed an underlying sentence of
years, with three years fixed, and placed Mr. Neider on probation for five years.
(R., p.41.) While on probation, Mr. Neider served 332 days of discretionary jail time.
(R., pp.55, 62.)

Shortly thereafter, Mr. Neider's probation officer filed a Petition for

Probation Violation.

(R., p.59.)

Mr. Neider admitted that he violated his probation.

(R., p. 73.) The district court revoked Mr. Neider's probation and executed the original

sentence of six years, with three years fixed, and retained jurisdiction. (R., p.79.)
Mr. Neider successfully completed his rider and the district court placed him back
on probation for four years. (R., p.94.) While on probation, Mr. Neider served additional
days of discretionary jail time. (R., pp.112.) Thereafter, Mr. Neider's probation officer
filed a Petition for Probation Violation. (R., p.108.) Mr. Neider admitted that he violated
his probation.

(R., p.127.)

The district court revoked Mr. Neider's probation and

executed the original sentence of six years, with three years fixed. (p.133.)
On October 11, 2011, Mr. Neider filed a Motion for Credit for Time Served and
requested that the district court award him credit for the discretionary jail time that he
served as a condition of probation. (R., pp.135-144.) The district court determined that

1

not entitled to credit for

in jail as a condition of probation.
this

l\tlr. Neider did not
On January
(R., p:151.)

201

Mr. Neider filed a motion titled, "Illegal Sentence Motion."

However, this motion appears in substance to have been a Motion for

Credit for Time Served, wherein he requested

the district court award him credit for

the same discretionary time that he spent in jail as a condition of probation. 1

( See

R., p.157.) The district court denied the motion on April 24, 2014. (R., p.165.)
l\tlr. Neider filed a timely appeal. (R., p.17 4.)

In Mr. Neider's 2011 Motion for Credit for Time Served, Mr. Neider requested that the
court award him 344 days of credit for the discretionary time he spent in jail as a
condition of probation. (R., p.136.) In his 2014 Illegal Sentence Motion, Mr. Neider
requested that the court award him 312 days of credit for the discretionary time he spent
in jail as a condition of probation. (R., p.157.) This discrepancy is not explained.
1

2

ISSUE
Did the district court err when it denied Mr. Neider's Illegal Sentence Motion?

3

ARGUMENT
The District Court Erred When It Denied Mr. Neider's Illegal Sentence Motion
A motion to correct an illegal sentence or the cou
time served may be made at any time. I.C.

computation of

it for

35. Although Mr. Neider titled his motion

as an "Illegal Sentence Motion," the substance of his motion is more accurately
characterized as a Motion for Credit for Time Served. The Idaho Supreme Court has
held that the substance of a motion determines its character, not the caption. State v.
Jakoski, 139 Idaho 352, 355 (2003).
Mr. Neider argues that

is entitled to credit for discretionary time that he spent

in jail as a condition of probation because he was in physical custody and was under the
supervision of the probation department.

(R., p.1

.)

He asserts that Idaho Code

sections 18-309 and 20-228 violate the United States Constitution because they do not
provide for credit for time spent on parole, probation, or in jail as a condition of
probation. (R., p.152.) Further, Mr. Neider cites State v. Pedraza, 101 Idaho 440, 442
(1980), for the proposition that when a trial court sentences a defendant to a definite
term of imprisonment, but has suspended the sentence and granted probation, it may
not later upon revocation of probation increase the term of imprisonment.

Id.

Mr. Neider argues that by not giving him credit for the time he spent on probation, the
district court effectively increased his sentence. (R., p.152.)
Mindful of the plain language of Idaho Code section 18-309, the decisions in
State v. Banks, 121 Idaho 608, 610 (1992) (holding that a defendant is not entitled to
credit for discretionary time spent in jail as a condition of probation), and Winter v. State,
117 Idaho 103, 105-07 (Ct. App. 1989) (holding that although the application of Idaho
Code section 20-228 may result in a harsh result, i.e. that "an individual could find
4

himself in custody after the facial term of his sentence has elapsed, the statute is
"neither ambiguous nor absurd"), and the fact that the district court previously denied
the same request in 2008, Mr. Neider nevertheless maintains that he is entitled to credit
for this time.

CONCLUSION
Mr. Neider respectfully requests that this Court reverse the district court's order
denying his Illegal Sentence Motion, and remand his case to the district court for further
proceedings.
DATED this 5th day of November, 2014.

KIMBERilY E. SMITH
Deputy State Appellate Public Defender
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